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Sex Offenses 
 

1192 Testimony on Rape Trauma Syndrome 
___________________________________________________________________ 

You have heard testimony from __________ <insert name of expert> 
regarding rape trauma syndrome. 
 
__________’s <insert name of expert> testimony about rape trauma syndrome 
is not evidence that the defendant committed any of the crimes charged 
against (him/her) [or any conduct or crime[s] with which (he/she) was not 
charged]. 
 
You may consider this evidence only in deciding whether or not __________’s 
<insert name of alleged rape victim> conduct was not inconsistent with the 
conduct of someone who has been raped, and in evaluating the believability of 
her testimony. 
___________________________________________________________________ 
New January 2006; Revised March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction if an expert testifies on 
rape trauma syndrome. (See People v. Housley (1992) 6 Cal.App.4th 947, 958–
959 [8 Cal.Rptr.2d 431] [sua sponte duty in context of child sexual abuse 
accommodation syndrome (CSAAS)]; CJER Mandatory Criminal Jury 
Instructions Handbook (CJER 10th ed. 200119) Sua Sponte Instructions, § 2.1632; 
but see People v. Sanchez (1989) 208 Cal.App.3d 721, 736 [256 Cal.Rptr. 446] 
[instruction on CSAAS only required on request].) 
 
Related Instructions 
If this instruction is given, also give CALCRIM No. 303, Limited Purpose 
Evidence in General, and CALCRIM No. 332, Expert Witness Testimony. 
 

AUTHORITY 
 
• Rebut Inference That Victim’s Conduct Inconsistent With Claim of 

Rape.People v. Bledsoe (1984) 36 Cal.3d 236, 247–248 [203 Cal.Rptr. 450, 
681 P.2d 291]. 

• Syndrome Evidence Not Admissible to Prove Rape Occurred.People v. 
Bledsoe (1984) 36 Cal.3d 236, 251 [203 Cal.Rptr. 450, 681 P.2d 291]. 
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COMMENTARY 

 
It is unnecessary and potentially misleading to instruct that the expert testimony 
assumes that a rape has in fact occurred. (See People v. Gilbert (1992) 5 
Cal.App.4th 1372, 1387 [7 Cal.Rptr.2d 660] [in context of child molestation].) 
 

SECONDARY SOURCES 
 
1 Witkin, California Evidence (5th ed. 2012) Opinion Evidence, § 53. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 71, 
Scientific and Expert Evidence, § 71.04[1][d][v][B] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.23[3][d] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure § 12:7 (The 
Rutter Group).  
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Sex Offenses 
 

1193 Testimony on Child Sexual Abuse Accommodation Syndrome 
__________________________________________________________________ 

You have heard testimony from __________ <insert name of expert> 
regarding child sexual abuse accommodation syndrome. 
 
__________’s <insert name of expert> testimony about child sexual abuse 
accommodation syndrome is not evidence that the defendant committed any 
of the crimes charged against (him/her) [or any conduct or crime[s] with 
which (he/she) was not charged]. 
 
You may consider this evidence only in deciding whether or not __________’s 
<insert name of alleged victim of abuse> conduct was not inconsistent with the 
conduct of someone who has been molested, and in evaluating the 
believability of (his/her) testimony. 
__________________________________________________________________ 
New January 2006; Revised August 2016, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
Several courts of review have concluded there is no sua sponte duty to give this 
instruction when an expert testifies on child sexual abuse accommodation 
syndrome. (People v. Mateo (2016) 243 Cal.App.4th 1063, 1073-1074 [197 
Cal.Rptr.3d 248]; People v. Sanchez (1989) 208 Cal.App.3d 721, 736 [256 
Cal.Rptr. 446] and People v. Stark (1989) 213 Cal.App.3d 107, 116 [261 Cal.Rptr. 
479] [instruction required only on request].) See also People v. Humphrey (1996) 
13 Cal.4th 1073, 1088, fn. 5, 1090-1091, 1100 [56 Cal.Rptr.2d 142, 921 P.2d 1], 
which concludes that a limiting instruction on battered woman syndrome is 
required only on request. But see People v. Housley (1992) 6 Cal.App.4th 947, 
958–959 [9 Cal.Rtpr.2d 431], which did find a sua sponte duty to give this 
instruction.   
 
Related Instructions 
If this instruction is given, also give CALCRIM No. 303, Limited Purpose 
Evidence in General, and CALCRIM No. 332, Expert Witness. 
 

AUTHORITY 
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• Eliminate Juror Misconceptions or Rebut Attack on Victim’s 
Credibility.People v. Bowker (1988) 203 Cal.App.3d 385, 393–394 [249 
Cal.Rptr. 886]. 

 
 

COMMENTARY 
 

The jurors must understand that the research on child sexual abuse 
accommodation syndrome assumes a molestation occurred and seeks to describe 
and explain children’s common reactions to the experience. (People v. Bowker 
(1988) 203 Cal.App.3d 385, 394 [249 Cal.Rptr. 886].) However, it is unnecessary 
and potentially misleading to instruct that the expert testimony assumes that a 
molestation has in fact occurred. (See People v. Gilbert (1992) 5 Cal.App.4th 
1372, 1387 [7 Cal.Rptr.2d 660].) 
 
The prosecution must identify the myth or misconception the evidence is designed 
to rebut (People v. Bowker, supra, 203 Cal.App.3d at p. 394; People v. Sanchez 
(1989) 208 Cal.App.3d 721, 735 [256 Cal.Rptr. 446]; People v. Harlan (1990) 222 
Cal.App.3d 439, 449–450 [271 Cal.Rptr. 653]), or the victim’s credibility must 
have been placed in issue (People v. Patino (1994) 26 Cal.App.4th 1737, 1744–
1745 [32 Cal.Rptr.2d 345]). 
 

RELATED ISSUES 
 

Expert Testimony Regarding Parent’s Behavior 
An expert may also testify regarding reasons why a parent may delay reporting 
molestation of his or her child. (People v. McAlpin (1991) 53 Cal.3d 1289, 1300–
1301 [283 Cal.Rptr. 382, 812 P.2d 563].) 
 

SECONDARY SOURCES 
 
1 Witkin, California Evidence (5th ed. 2012) Opinion Evidence, §§ 54–56. 
 
3 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 71, 
Scientific and Expert Evidence, § 71.04[1][d][v][B] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.23[3][d] (Matthew Bender). 
 
Couzens & Bigelow, Sex Crimes: California Law and Procedure § 12:7 (The 
Rutter Group).  
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Kidnapping 
 
1200 Kidnapping: For Child Molestation (Pen. Code, §§ 207(b), 288(a)) 
             

The defendant is charged [in Count __] with kidnapping for the purpose of 
child molestation [in violation of Penal Code section 207(b)].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant (persuaded/hired/enticed/decoyed/ [or] seduced by 
false promises or misrepresentations) a child younger than 14 years 
old to go somewhere; 

 
2. When the defendant did so, (he/she) intended to commit a lewd or 

lascivious act on the child; 
 

AND 
 
3. As a result of the defendant’s conduct, the child then moved or was 

moved a substantial distance. 
 
As used here, substantial distance means more than a slight or trivial distance. 
The movement must have increased the risk of [physical or psychological] 
harm to the person beyond that necessarily present in the molestation. In 
deciding whether the movement was sufficient, consider all the circumstances 
relating to the movement. 
 
As used here, a lewd or lascivious act is any touching of a child with the intent 
of arousing, appealing to, or gratifying the lust, passions, or sexual desires of 
either the perpetrator or the child. Contact with the child’s bare skin or 
private parts is not required. Any part of the child’s body or the clothes the 
child is wearing may be touched. [A lewd or lascivious act includes causing a 
child to touch his or her own body, the perpetrator’s body, or someone else’s 
body at the instigation of a perpetrator who has the required intent.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.] 
             
New January 2006; Revised February 2012, February 2013, August 2013, March 
2020 
 



Copyright Judicial Council of California 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
Give this instruction when the defendant is charged under Penal Code section 
207(b) with kidnapping a child without the use of force for the purpose of 
committing a lewd or lascivious act. Give CALCRIM No. 1201, Kidnapping: 
Child or Person Incapable of Consent, when the defendant is charged under Penal 
Code section 207(a) with using force to kidnap an unresisting infant or child, or 
person with a mental impairment, who was incapable of consenting to the 
movement. 
 
Give the final bracketed paragraph about calculating age if requested. (Fam. Code, 
§ 6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
Related Instructions 
Kidnapping with intent to commit a rape or other specified sex crimes is a separate 
offense under Penal Code section 209(b). (People v. Rayford (1994) 9 Cal.4th 1, 
8–11 [36 Cal.Rptr.2d 317, 884 P.2d 1369].) See CALCRIM No. 1203, 
Kidnapping: For Robbery, Rape, or Other Sex Offenses. 
 
A defendant may be prosecuted for both the crimes of child abduction and 
kidnapping. Child abduction or stealing is a crime against the parents, while 
kidnapping is a crime against the child. (People v. Campos (1982) 131 Cal.App.3d 
894, 899 [182 Cal.Rptr. 698].) See CALCRIM No. 1250, Child Abduction: No 
Right to Custody. 
 
For instructions based on violations of Penal Code section 288, see CALCRIM 
No. 1110, Lewd or Lascivious Acts: Child Under 14, and the following 
instructions in that series. 
 

AUTHORITY 
 
• Elements.Pen. Code, §§ 207(b), 288(a). 

• Increased Prison Term If Victim Under 14 Years of Age.Pen. Code, § 
208(b). 

• Asportation Requirement.See People v. Robertson (2012) 208 Cal. App. 4th 
965, 982 [146 Cal.Rptr.3d 66]; People v. Vines (2011) 51 Cal.4th 830, 870 & 
fn. 20 [124 Cal.Rptr.3d 830, 251 P.3d 943]; People v. Martinez (1999) 20 
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Cal.4th 225, 232 & fn. 4 [83 Cal.Rptr.2d 533, 973 P.2d 512]; People v. 
Rayford (1994) 9 Cal.4th 1, 11–14, 20 [36 Cal.Rptr.2d 317, 884 P.2d 1369]; 
People v. Daniels (1969) 71 Cal.2d 1119, 1139 [80 Cal.Rptr. 897, 459 P.2d 
225]. 

• Lewd or Lascivious Acts Defined.People v. Martinez (1995) 11 Cal.4th 434, 
452 [45 Cal.Rptr.2d 905, 903 P.2d 1037] [disapproving People v. Wallace 
(1992) 11 Cal.App.4th 568, 574–580 [14 Cal.Rptr.2d 67] and its progeny]; 
People v. Levesque (1995) 35 Cal.App.4th 530, 538–542 [41 Cal.Rptr.2d 439]; 
People v. Marquez (1994) 28 Cal.App.4th 1315, 1321–1326 [33 Cal.Rptr.2d 
821]. 

• Movement of Victim Need Not Substantially Increase Risk of Harm to Victim. 
People v. Robertson (2012) 208 Cal.App.4th 965, 982 [146 Cal.Rptr.3d 66]; 
People v. Vines (2011) 51 Cal.4th 830, 870 & fn. 20 [124 Cal.Rptr.3d 830, 251 
P.3d 943]; People v. Martinez (1999) 20 Cal.4th 225, 232 & fn. 4 [83 
Cal.Rptr.2d 533, 973 P.2d 512]. 

 
LESSER INCLUDED OFFENSES 

 
• Kidnapping.Pen. Code, § 207. 

• Attempted Kidnapping.Pen. Code, §§ 664, 207; People v. Fields (1976) 56 
Cal.App.3d 954, 955–956 [129 Cal.Rptr. 24]. 

Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 
 
False imprisonment is a lesser included offense if there is an unlawful restraint of 
the child. (See Pen. Code, §§ 236, 237; People v. Magana (1991) 230 Cal.App.3d 
1117, 1121 [281 Cal.Rptr. 338].) 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 281–282, 291. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14[1][a], [3] (Matthew Bender). 
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Kidnapping 
 
1201 Kidnapping: Child or Person Incapable of Consent (Pen. Code, § 

207(a), (e)) 
             

The defendant is charged [in Count __] with kidnapping (a child/ [or] a 
person with a mental impairment who was not capable of giving legal consent 
to the movement) [in violation of Penal Code section 207].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant used (physical force/deception) to take and carry 
away an unresisting (child/ [or] person with a mental impairment); 

 
2. The defendant moved the (child/ [or] person with a mental 

impairment) a substantial distance(;/.) 
 

[AND] 
 
<Section 207(e)> 
[3. The defendant moved the (child/ [or] mentally impaired person)  
with an illegal intent or for an illegal purpose(;/.)] 
 
[AND] 
 
<Alternative 4A—alleged victim under 14 years.> 
[4. The child was under 14 years old at the time of the movement(;/.)] 
 
<Alternative 4B—alleged victim has mental impairment.> 
[(3/4).  __________ <Insert name of complaining witness> suffered 

from a mental impairment that made (him/her) incapable of giving 
legal consent to the movement.] 

 
Substantial distance means more than a slight or trivial distance. In deciding 
whether the distance was substantial, consider all the circumstances relating 
to the movement. [Thus, in addition to considering the actual distance moved, 
you may also consider other factors such as whether the movement increased 
the risk of [physical or psychological] harm, increased the danger of a 
foreseeable escape attempt, gave the attacker a greater opportunity to 
commit additional crimes, or decreased the likelihood of detection.] 
 
 



Copyright Judicial Council of California  

A person is incapable of giving legal consent if he or she is unable to 
understand the act, its nature, and possible consequences. 
 
[Deception includes tricking the (child/mentally impaired person) into 
accompanying him or her a substantial distance for an illegal purpose.] 
 
[Under the law, a person becomes one year older as soon as the first minute of 
his or her birthday has begun.]
             
New January 2006; Revised April 2008, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
Give alternative 4A if the defendant is charged with kidnapping a person under 14 
years of age. (Pen. Code, § 208(b).) Do not use this bracketed language if a 
biological parent, a natural father, an adoptive parent, or someone with access to 
the child by a court order takes the child. (Ibid.) Give alternative 4B if the alleged 
victim has a mental impairment. 
 
In the paragraph defining “substantial distance,” give the bracketed sentence 
listing factors that the jury may consider, when evidence permits, in evaluating the 
totality of the circumstances. (People v. Martinez (1999) 20 Cal.4th 225, 237 [83 
Cal.Rptr.2d 533, 973 P.2d 512].) However, in the case of simple kidnapping, if the 
movement was for a substantial distance, the jury does not need to consider any 
other factors. (People v. Martinez, supra, 20 Cal.4th at p. 237; see People v. 
Stanworth (1974) 11 Cal.3d 588, 600–601 [114 Cal.Rptr. 250, 522 P.2d 1058].)    
 
Give this instruction when the defendant is charged under Penal Code section 
207(a) with using force to kidnap an unresisting infant or child, or person with a 
mental impairment, who was incapable of consenting to the movement. (See, e.g., 
In re Michele D. (2002) 29 Cal.4th 600, 610 [128 Cal.Rptr.2d 92, 59 P.3d 164]; 
see also 2003 Amendments to Pen. Code, § 207(e) [codifying holding of In re 
Michele D.].) Give CALCRIM No. 1200, Kidnapping: For Child Molestation, 
when the defendant is charged under Penal Code section 207(b) with kidnapping a 
child without the use of force for the purpose of committing a lewd or lascivious 
act. 
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Give the final bracketed paragraph about calculating age if requested. (Fam. Code, 
§ 6500; In re Harris (1993) 5 Cal.4th 813, 849–850 [21 Cal.Rptr.2d 373, 855 P.2d 
391].) 
 
Related Instructions 
A defendant may be prosecuted for both the crimes of child abduction and 
kidnapping. Child abduction or stealing is a crime against the parents, while 
kidnapping is a crime against the child. (In re Michele D. (2002) 29 Cal.4th 600, 
614 [128 Cal.Rptr.2d 92, 59 P.3d 164]; People v. Campos (1982) 131 Cal.App.3d 
894, 899 [182 Cal.Rptr. 698].) See CALCRIM No. 1250, Child Abduction: No 
Right to Custody. 
 
For instructions relating to defenses to kidnapping, see CALCRIM No. 1225, 
Defense to Kidnapping: Protecting Child From Imminent Harm. 

 
AUTHORITY 

 
• Elements.Pen. Code, § 207(a), (e). 

• Punishment If Victim Under 14 Years of Age.Pen. Code, § 208(b); People v. 
Magpuso (1994) 23 Cal.App.4th 112, 118 [28 Cal.Rptr.2d 206] [ignorance of 
victim’s age not defense]. 

• Asportation Requirement.See People v. Martinez (1999) 20 Cal.4th 225, 
235–237 [83 Cal.Rptr.2d 533, 973 P.2d 512] [adopting modified two-pronged 
asportation test from People v. Rayford (1994) 9 Cal.4th 1, 12–14 [36 
Cal.Rptr.2d 317, 884 P.2d 1369] and People v. Daniels (1969) 71 Cal.2d 1119, 
1139 [80 Cal.Rptr. 897, 459 P.2d 225]]. 

• Force Required to Kidnap Unresisting Infant or Child.In re Michele D. 
(2002) 29 Cal.4th 600, 610 [128 Cal.Rptr.2d 92, 59 P.3d 164]; Pen. Code, § 
207(e). 

• Force Required to Kidnap Unconscious and Intoxicated Adult.People v. 
Daniels (2009) 176 Cal.App.4th 304, 333 [97 Cal.Rptr.3d 659]. 

• Movement Must Be for Illegal Purpose or Intent if Victim Incapable of 
Consent. In re Michele D. (2002) 29 Cal.4th 600, 610–611 [128 Cal.Rptr.2d 
92, 59 P.3d 164]; People v. Oliver (1961) 55 Cal.2d 761, 768 [12 Cal.Rptr. 
865, 361 P.2d 593]. 

• Substantial Distance Requirement.People v. Daniels (1993) 18 Cal.App.4th 
1046, 1053 [22 Cal.Rptr.2d 877]; People v. Stanworth (1974) 11 Cal.3d 588, 
600–601 [114 Cal.Rptr. 250, 522 P.2d 1058] [since movement must be more 
than slight or trivial, it must be substantial in character]. 
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• Deceit May Substitute for Force.People v. Dalerio (2006) 144 Cal.App.4th 
775, 783 [50 Cal.Rptr.3d 724] [taking requirement satisfied when defendant 
relies on deception to obtain child’s consent and through verbal directions and 
his constant physical presence takes the child substantial distance]. 

 
COMMENTARY 

 
Penal Code section 207(a) uses the term “steals” in defining kidnapping not in the 
sense of a theft, but in the sense of taking away or forcible carrying away. (People 
v. McCullough (1979) 100 Cal.App.3d 169, 176 [160 Cal.Rptr. 831].) The 
instruction uses “take and carry away” as the more inclusive terms, but the 
statutory terms “steal,” “hold,” “detain” and “arrest” may be used if any of these 
more closely matches the evidence. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted Kidnapping.Pen. Code, §§ 664, 207; People v. Fields (1976) 56 

Cal.App.3d 954, 955–956 [129 Cal.Rptr. 24]. 
Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 

 
RELATED ISSUES 

 
Victim Must Be Alive 
A victim must be alive when kidnapped. (People v. Hillhouse (2002) 27 Cal.4th 
469, 498 [117 Cal.Rptr.2d 45, 40 P.3d 754].) 
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 286-289. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person § 142.14[1], [2][a] (Matthew Bender). 
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Kidnapping 
 

1203 Kidnapping: For Robbery, Rape, or Other Sex Offenses (Pen. 
Code, § 209(b)) 

             

The defendant is charged [in Count __] with kidnapping for the purpose of 
(robbery/rape/spousal rape/oral copulation/sodomy/sexual penetration) [in 
violation of Penal Code section 209(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant intended to commit (robbery/ [or] rape/ [or] spousal 
rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>); 

 
2. Acting with that intent, the defendant took, held, or detained 

another person by using force or by instilling a reasonable fear; 
 

3. Using that force or fear, the defendant moved the other person [or 
made the other person move] a substantial distance; 

 
4. The other person was moved or made to move a distance beyond 

that merely incidental to the commission of a (robbery/ [or] rape/ 
[or] spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual 
penetration/ [or]___________________<insert other offense specified 
in statute>); 

 
5. When that movement began, the defendant already intended to 

commit (robbery/ [or] rape/ [or] spousal rape/ [or] oral copulation/ 
[or] sodomy/ [or] sexual penetration/ [or] __________<insert other 
offense specified in statute>); 

 
[AND] 
 
6. The other person did not consent to the movement(;/.) 
 
<Give element 7 if instructing on reasonable belief in consent.> 
[AND 
 
7. The defendant did not actually and reasonably believe that the 

other person consented to the movement.] 
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As used here, substantial distance means more than a slight or trivial distance. 
The movement must have increased the risk of [physical or psychological] 
harm to the person beyond that necessarily present in the (robbery/ [or] rape/ 
[or] spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>). In 
deciding whether the movement was sufficient, consider all the circumstances 
relating to the movement. 
 
[In order to consent, a person must act freely and voluntarily and know the 
nature of the act.] 
 
 
[To be guilty of kidnapping for the purpose of (robbery/ [or] rape/ [or] 
spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration), the 
defendant does not actually have to commit the (robbery/ [or] rape/ [or] 
spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>).] 
 
To decide whether the defendant intended to commit (robbery/ [or] rape/ [or] 
spousal rape/ [or] oral copulation/ [or] sodomy/ [or] sexual penetration/ 
[or]___________________<insert other offense specified in statute>), please 
refer to the separate instructions that I (will give/have given) you on that 
crime. 
 
<Defense: Good Faith Belief in Consent> 
[The defendant is not guilty of kidnapping if (he/she) reasonably and actually 
believed that the other person consented to the movement. The People have 
the burden of proving beyond a reasonable doubt that the defendant did not 
reasonably and actually believe that the other person consented to the 
movement. If the People have not met this burden, you must find the 
defendant not guilty of this crime.] 
 
<Defense: Consent Given> 
[The defendant is not guilty of kidnapping if the other person consented to go 
with the defendant. The other person consented if (he/she) (1) freely and 
voluntarily agreed to go with or be moved by the defendant, (2) was aware of 
the movement, and (3) had sufficient mental capacity to choose to go with the 
defendant. The People have the burden of proving beyond a reasonable doubt 
that the other person did not consent to go with the defendant. If the People 
have not met this burden, you must find the defendant not guilty of this 
crime.] 
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[Consent may be withdrawn. If, at first, a person agreed to go with the 
defendant, that consent ended if the person changed his or her mind and no 
longer freely and voluntarily agreed to go with or be moved by the defendant. 
The defendant is guilty of kidnapping if after the other person withdrew 
consent, the defendant committed the crime as I have defined it.] 
             
New January 2006; Revised June 2007, April 2008, February 2013, August 2013, 
March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give this instruction defining the elements of 
the crime. 
 
In addition, the court has a sua sponte duty to instruct on the elements of the 
alleged underlying crime.  
 
Give the bracketed definition of “consent” on request.  
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of consent if there is 
sufficient evidence to support the defense. (See People v. Davis (1995) 10 Cal.4th 
463, 516–518 [41 Cal.Rptr.2d 826, 896 P.2d 119] [approving consent instruction 
as given]; see also People v. Sedeno (1974) 10 Cal.3d 703, 717, fn. 7 [112 
Cal.Rptr. 1, 518 P.2d 913], overruled on other grounds in People v. Breverman 
(1998) 19 Cal.4th 142, 165 [77 Cal.Rptr.2d 870, 960 P.2d 1094] [when court must 
instruct on defenses].) Give the bracketed paragraph on the defense of consent. On 
request, if supported by the evidence, also give the bracketed paragraph that 
begins with “Consent may be withdrawn.” (See People v. Camden (1976) 16 
Cal.3d 808, 814 [129 Cal.Rptr. 438, 548 P.2d 1110].) 
 
The defendant’s reasonable and actual belief in the victim’s consent to go with the 
defendant may be a defense. (See People v. Greenberger (1997) 58 Cal.App.4th 
298, 375 [68 Cal.Rptr.2d 61]; People v. Isitt (1976) 55 Cal.App.3d 23, 28 [127 
Cal.Rptr. 279] [reasonable, good faith belief that victim consented to movement is 
a defense to kidnapping].)  
 
Timing of Necessary Intent 
No court has specifically stated whether the necessary intent must precede all 
movement of the victim, or only one phase of it involving an independently 
adequate asportation. 
 



 

Copyright Judicial Council of California  

 
 
Related Instructions 
Kidnapping a child for the purpose of committing a lewd or lascivious act is a 
separate crime under Penal Code section 207(b). See CALCRIM No. 1200, 
Kidnapping: For Child Molestation. 
 

AUTHORITY 
 
• Elements.Pen. Code, § 209(b)(1); People v. Robertson (2012) 208 Cal. App. 

4th 965, 982 [146 Cal.Rptr.3d 66]; People v. Vines (2011) 51 Cal.4th 830, 
869–870 & fn. 20 [124 Cal.Rptr.3d 830, 251 P.3d 943]; People v. Martinez 
(1999) 20 Cal.4th 225, 232 & fn. 4 [83 Cal.Rptr.2d 533, 973 P.2d 512]; People 
v. Rayford (1994) 9 Cal.4th 1 [36 Cal.Rptr.2d 317]; People v. Daniels (1969) 
71 Cal.2d. 1119 [80 Cal.Rptr. 897, 459 P.2d 225]. 

• Robbery Defined.Pen. Code, § 211. 

• Rape Defined.Pen. Code, § 261. 

• Other Sex Offenses Defined.Pen. Code, §§ 262 [spousal rape], 264.1 [acting 
in concert], 286 [sodomy], 287 [oral copulation], 289 [sexual penetration]. 

• Intent to Commit Robbery Must Exist at Time of Original Taking.People v. 
Tribble (1971) 4 Cal.3d 826, 830–832 [94 Cal.Rptr. 613, 484 P.2d 589]; 
People v. Bailey (1974) 38 Cal.App.3d 693, 699 [113 Cal.Rptr. 514]; see 
People v. Thornton (1974) 11 Cal.3d 738, 769–770 [114 Cal.Rptr. 467], 
overruled on other grounds in People v. Flannel (1979) 25 Cal.3d 668 [160 
Cal.Rptr. 84, 603 P.2d 1]. 

• Kidnapping to Effect Escape From Robbery.People v. Laursen (1972) 8 
Cal.3d 192, 199–200 [104 Cal.Rptr. 425, 501 P.2d 1145] [violation of section 
209 even though intent to kidnap formed after robbery commenced]. 

• Kidnapping Victim Need Not Be Robbery Victim.People v. Laursen (1972) 
8 Cal.3d 192, 200, fn. 7 [104 Cal.Rptr. 425, 501 P.2d 1145]. 

• Use of Force or Fear.See People v. Martinez (1984) 150 Cal.App.3d 579, 
599–600 [198 Cal.Rptr. 565], disapproved on other grounds in People v. Hayes 
(1990) 52 Cal.3d 577, 627–628, fn. 10 [276 Cal.Rptr. 874, 802 P.2d 376]; 
People v. Jones (1997) 58 Cal.App.4th 693, 713–714 [68 Cal.Rptr.2d 506]. 

• Movement of Victim Need Not Substantially Increase Risk of Harm to 
Victim.People v. Robertson (2012) 208 Cal.App.4th 965, 982 [146 
Cal.Rptr.3d 66]; People v. Vines (2011) 51 Cal.4th 830, 870 fn. 20 [124 
Cal.Rptr.3d 830, 251 P.3d 943]; People v. Martinez (1999) 20 Cal.4th 225, 232 
fn. 4 [83 Cal.Rptr.2d 533, 973 P.2d 512].  
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●    Movement Must Be for Illegal Purpose or Intent if Victim Incapable of 
Consent. In re Michele D. (2002) 29 Cal.4th 600, 610–611 [128 Cal.Rptr.2d 
92, 59 P.3d 164]; People v. Oliver (1961) 55 Cal.2d 761, 768 [12 Cal.Rptr. 
865, 361 P.2d 593]. 

 
LESSER INCLUDED OFFENSES 

 
• Kidnapping.Pen. Code, § 207; People v. Bailey (1974) 38 Cal.App.3d 

693, 699 [113 Cal.Rptr. 514]; see People v. Jackson (1998) 66 Cal.App.4th 
182, 189 [77 Cal.Rptr.2d 564]. 

• Attempted Kidnapping.Pen. Code, §§ 664, 207. 

• False Imprisonment.Pen. Code, §§ 236, 237; People v. Magana (1991) 
230 Cal.App.3d 1117, 1121 [281 Cal.Rptr. 338]; People v. Gibbs (1970) 12 
Cal.App.3d 526, 547 [90 Cal.Rptr. 866]; People v. Shadden (2001) 93 
Cal.App.4th 164, 171 [112 Cal.Rptr.2d 826]. 

Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 
 

RELATED ISSUES 
 
Psychological Harm 
Psychological harm may be sufficient to support conviction for aggravated 
kidnapping under Penal Code section 209(b). An increased risk of harm is not 
limited to a risk of bodily harm. (People v. Nguyen (2000) 22 Cal.4th 872, 885–
886 [95 Cal.Rptr.2d 178, 997 P.2d 493] [substantial movement of robbery victim 
that posed substantial increase in risk of psychological trauma beyond that 
expected from stationary robbery].) 

 
SECONDARY SOURCES 

 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 293–300, 310, 311–313. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14 (Matthew Bender). 
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Kidnapping 
 

1215 Kidnapping (Pen. Code, § 207(a)) 
             

The defendant is charged [in Count __] with kidnapping [in violation of Penal 
Code section 207(a)].   
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant took, held, or detained another person by using force 
or by instilling reasonable fear; 

 
2. Using that force or fear, the defendant moved the other person [or 

made the other person move] a substantial distance; 
 

[AND] 
 
3. The other person did not consent to the movement(;/.) 
 
<Give element 4 when instructing on reasonable belief in consent.> 
[AND] 
 
[4.  The defendant did not actually and reasonably believe that the 

other person consented to the movement.] 
 

[In order to consent, a person must act freely and voluntarily and know the 
nature of the act.] 
 
Substantial distance means more than a slight or trivial distance. In deciding 
whether the distance was substantial, you must consider all the circumstances 
relating to the movement. [Thus, in addition to considering the actual 
distance moved, you may also consider other factors such as [whether the 
distance the other person was moved was beyond that merely incidental to the 
commission of __________<insert associated crime>], whether the movement 
increased the risk of [physical or psychological] harm, increased the danger 
of a foreseeable escape attempt, or gave the attacker a greater opportunity to 
commit additional crimes, or decreased the likelihood of detection.] 
 
 
 
<Defense: Good Faith Belief in Consent> 
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[The defendant is not guilty of kidnapping if (he/she) reasonably and actually 
believed that the other person consented to the movement. The People have 
the burden of proving beyond a reasonable doubt that the defendant did not 
reasonably and actually believe that the other person consented to the 
movement. If the People have not met this burden, you must find the 
defendant not guilty of this crime.] 
 
<Defense: Consent Given> 
[The defendant is not guilty of kidnapping if the other person consented to go 
with the defendant. The other person consented if (he/she) (1) freely and 
voluntarily agreed to go with or be moved by the defendant, (2) was aware of 
the movement, and (3) had sufficient maturity and understanding to choose to 
go with the defendant. The People have the burden of proving beyond a 
reasonable doubt that the other person did not consent to go with the 
defendant. If the People have not met this burden, you must find the 
defendant not guilty of this crime. 
 
[Consent may be withdrawn. If, at first, a person agreed to go with the 
defendant, that consent ended if the person changed his or her mind and no 
longer freely and voluntarily agreed to go with or be moved by the defendant. 
The defendant is guilty of kidnapping if after the other person withdrew 
consent, the defendant committed the crime as I have defined it.]] 
             
New January 2006; Revised October 2010, March 2020 
 
 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
 
In the paragraph defining “substantial distance,” give the bracketed sentence 
listing factors that the jury may consider, when evidence permits, in evaluating the 
totality of the circumstances. (People v. Martinez (1999) 20 Cal.4th 225, 237 [83 
Cal.Rptr.2d 533, 973 P.2d 512].) However, in the case of simple kidnapping, if the 
movement was for a substantial distance, the jury does not need to consider any 
other factors. (People v. Martinez, supra, 20 Cal.4th at p. 237; see People v. 
Stanworth (1974) 11 Cal.3d 588, 600–601 [114 Cal.Rptr. 250, 522 P.2d 1058].) 
 
The court must give the bracketed language on movement incidental to an 
associated crime when it is supported by the evidence. (People v. Martinez, supra, 
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20 Cal.4th at p. 237; People v. Bell (2009) 179 Cal.App.4th 428, 439 [102 
Cal.Rptr.3d 300].) 
Give the bracketed definition of “consent” on request. 
 
Defenses—Instructional Duty 
The court has a sua sponte duty to instruct on the defense of consent if there is 
sufficient evidence to support the defense. (See People v. Davis (1995) 10 Cal.4th 
463, 516–518 [41 Cal.Rptr.2d 826, 896 P.2d 119] [approving consent instruction 
as given]; see also People v. Sedeno (1974) 10 Cal.3d 703, 717, fn. 7 [112 
Cal.Rptr. 1, 518 P.2d 913] overruled on other grounds in People v. Breverman 
(1998) 19 Cal.4th 142, 165 [77 Cal.Rptr.2d 870, 960 P.2d 1094] [when court must 
instruct on defenses].) An optional paragraph is provided for this purpose, 
“Defense: Consent Given.”  
 
On request, if supported by the evidence, also give the bracketed paragraph that 
begins with “Consent may be withdrawn.” (See People v. Camden (1976) 16 
Cal.3d 808, 814 [129 Cal.Rptr. 438, 548 P.2d 1110].) 
 
The court has a sua sponte duty to instruct on the defendant’s reasonable and 
actual belief in the victim’s consent to go with the defendant, if supported by the 
evidence. (See People v. Greenberger (1997) 58 Cal.App.4th 298, 375 [68 
Cal.Rptr.2d 61]; People v. Isitt (1976) 55 Cal.App.3d 23, 28 [127 Cal.Rptr. 279] 
[reasonable, good faith belief that victim consented to movement is a defense to 
kidnapping].) Give bracketed element 4 and the bracketed paragraph on the 
defense. 
 
Related Instructions 
If the victim is incapable of consent because of immaturity or mental condition, 
see CALCRIM No. 1201, Kidnapping: Child or Person Incapable of Consent. 
 
A defendant may be prosecuted for both the crimes of child abduction and 
kidnapping. Child abduction or stealing is a crime against the parents, while 
kidnapping is a crime against the child. (In re Michele D. (2002) 29 Cal.4th 600, 
614 [128 Cal.Rptr.2d 92, 59 P.3d 164]; People v. Campos (1982) 131 Cal.App.3d 
894, 899 [182 Cal.Rptr. 698].) See CALCRIM No. 1250, Child Abduction: No 
Right to Custody. 
 
For instructions relating to other defenses to kidnapping, see CALCRIM No. 1225, 
Defense to Kidnapping: Protecting Child From Imminent Harm, and CALCRIM 
No. 1226, Defense to Kidnapping: Citizen’s Arrest. 

 
AUTHORITY 
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• Elements.Pen. Code, § 207(a). 

• Punishment If Victim Under 14 Years of Age.Pen. Code, § 208(b); People v. 
Magpuso (1994) 23 Cal.App.4th 112, 118 [28 Cal.Rptr.2d 206] [ignorance of 
victim’s age not a defense]. 

• Asportation Requirement.People v. Martinez (1999) 20 Cal.4th 225, 235–
237 [83 Cal.Rptr.2d 533, 973 P.2d 512] [adopting modified two-pronged 
asportation test from People v. Rayford (1994) 9 Cal.4th 1, 12–14 [36 
Cal.Rptr.2d 317, 884 P.2d 1369], and People v. Daniels (1969) 71 Cal.2d 
1119, 1139 [80 Cal.Rptr. 897, 459 P.2d 225]]. 

• Consent to Physical Movement.See People v. Davis (1995) 10 Cal.4th 463, 
516–518 [41 Cal.Rptr.2d 826, 896 P.2d 119]. 

• Force or Fear Requirement.People v. Moya (1992) 4 Cal.App.4th 912, 916–
917 [6 Cal.Rptr.2d 323]; People v. Stephenson (1974) 10 Cal.3d 652, 660 [111 
Cal.Rptr. 556, 517 P.2d 820]; see People v. Davis (1995) 10 Cal.4th 463, 517, 
fn. 13, 518 [41 Cal.Rptr.2d 826, 896 P.2d 119] [kidnapping requires use of 
force or fear; consent not vitiated by fraud, deceit, or dissimulation]. 

• Good Faith Belief in Consent.Pen. Code, § 26(3) [mistake of fact]; People v. 
Mayberry (1975) 15 Cal.3d 143, 153–155 [125 Cal.Rptr. 745, 542 P.2d 1337]; 
People v. Isitt (1976) 55 Cal.App.3d 23, 28 [127 Cal.Rptr. 279]; People v. 
Patrick (1981) 126 Cal.App.3d 952, 968 [179 Cal.Rptr. 276]. 

• Incidental Movement Test.People v. Martinez (1999) 20 Cal.4th 225, 237–
238 [83 Cal.Rptr.2d 533, 973 P.2d 512]. 

• Intent Requirement.People v. Thornton (1974) 11 Cal.3d 738, 765 [114 
Cal.Rptr. 467, 523 P.2d 267], disapproved on other grounds in People v. 
Flannel (1979) 25 Cal.3d 668 [160 Cal.Rptr. 84, 603 P.2d 1]; People v. Davis 
(1995) 10 Cal.4th 463, 519 [41 Cal.Rptr.2d 826, 896 P.2d 119]; People v. 
Moya (1992) 4 Cal.App.4th 912, 916 [6 Cal.Rptr.2d 323]. 

• Substantial Distance Requirement.People v. Derek Daniels (1993) 18 
Cal.App.4th 1046, 1053; People v. Stanworth (1974) 11 Cal.3d 588, 600–601 
[114 Cal.Rptr. 250, 522 P.2d 1058] [since movement must be more than slight 
or trivial, it must be substantial in character]. 

 
 

COMMENTARY 
 
Penal Code section 207(a) uses the term “steals” in defining kidnapping not in the 
sense of a theft, but in the sense of taking away or forcible carrying away. (People 
v. McCullough (1979) 100 Cal.App.3d 169, 176 [160 Cal.Rptr. 831].) The 
instruction uses “take,” “hold,” or “detain” as the more inclusive terms, but 
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includes in brackets the statutory terms “steal” and “arrest” if either one more 
closely matches the evidence. 
 

LESSER INCLUDED OFFENSES 
 
• Attempted KidnappingPen. Code, §§ 664, 207; People v. Fields (1976) 56 

Cal.App.3d 954, 955–956 [129 Cal.Rptr. 24]. 

• False ImprisonmentPen. Code, §§ 236, 237; People v. Magana (1991) 230 
Cal.App.3d 1117, 1120–1121 [281 Cal.Rptr. 338]; People v. Gibbs (1970) 12 
Cal.App.3d 526, 547 [90 Cal.Rptr. 866]. 

Attempted kidnapping is not a lesser included offense of simple kidnapping under 
subdivision (a) of section 207. (People v. Fontenot (2019) 8 Cal.5th 57, 65-71 
[251 Cal.Rptr.3d 341, 447 P.3d 252].) 
 

RELATED ISSUES 
 
Victim Must Be Alive 
A victim must be alive when kidnapped. (People v. Hillhouse (2002) 27 Cal.4th 
469, 498 [117 Cal.Rptr.2d 45, 40 P.3d 754].) 
 
Threat of Arrest 
“[A]n implicit threat of arrest satisfies the force or fear element of section 207(a) 
kidnapping if the defendant’s conduct or statements cause the victim to believe 
that unless the victim accompanies the defendant the victim will be forced to do 
so, and the victim’s belief is objectively reasonable.” (People v. Majors (2004) 33 
Cal.4th 321, 331 [14 Cal.Rptr.3d 870, 92 P.3d 360].)  
 

SECONDARY SOURCES 
 
1 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against the 
Person, §§ 281–291, 316. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.38 (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 142, 
Crimes Against the Person, § 142.14 (Matthew Bender). 
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Arson 
 

1500. Aggravated Arson (Pen. Code, § 451.5) 
__________________________________________________________________ 

If you find the defendant guilty of arson [as charged in Count[s] __], you 
must then decide whether[, for each crime of arson,] the People have proved 
the additional allegation that the arson was aggravated. [You must decide 
whether the People have proved this allegation for each crime of arson and 
return a separate finding for each crime of arson.] 
 
To prove this allegation, the People must prove that: 
 

1. The defendant acted willfully, maliciously, deliberately, and with 
premeditation; 

 
[AND] 
 
2. The defendant acted with intent to injure one or more persons, or to 

damage property under circumstances likely to injure one or more 
persons, or to damage one or more structures or inhabited 
dwellings(;/.) 

 
 [AND 
 
 <Alternative 3A—loss exceeding $78.3 million> 

[3A. The fire caused property damage and other losses exceeding 
$78.3 million[, including the cost of fire suppression].] 

 
[OR] 

 
 <Alternative 3B—destroyed five or more inhabited structures> 

[3B. The fire damaged or destroyed five or more inhabited structures.]] 
 

Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to disturb, defraud, annoy, or 
injure someone else. 
 
The defendant acted deliberately if (he/she) carefully weighed the 
considerations for and against (his/her) choice and, knowing the 
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consequences, decided to commit the arson. The defendant acted with 
premeditation if (he/she) decided to commit the arson before committing the 
act that caused the arson. 
 
[The length of time the person spends considering whether to commit arson 
does not alone determine whether the arson is deliberate and premeditated. 
The amount of time required for deliberation and premeditation may vary 
from person to person and according to the circumstances. A decision to 
commit arson made rashly, impulsively, or without careful consideration of 
the choice and its consequences is not deliberate and premeditated. On the 
other hand, a cold, calculated decision to commit arson can be reached 
quickly. The test is the extent of the reflection, not the length of time.] 
 
[A (dwelling/ [or] structure) is inhabited if someone lives there and either is 
present or has left but intends to return.] 

 
[A (dwelling/ [or] structure) is inhabited if someone used it as a dwelling and 
left only because a natural or other disaster caused him or her to leave.]  
 
[A (dwelling/ [or] structure) is not inhabited if the former residents have 
moved out and do not intend to return, even if some personal property 
remains inside.] 
 
[A dwelling includes any (structure/garage/office/__________) that is attached 
to the house and functionally connected with it.] 
 
The People have the burden of proving each allegation beyond a reasonable 
doubt. If the People have not met this burden, you must find that the 
allegation has not been proved. 
  
New January 2006; Revised August 2015, March 2020 

 
BENCH NOTES 

 
Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
sentencing factor if the defendant is charged with aggravated arson. 
 
If the prosecution alleges that the fire caused more than 78.3 million dollars in 
damage, give alternative A in element 3. If the prosecution alleges that the fire 
damaged five or more inhabited structures, give alternative B in element 3. 
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If the prosecution alleges that the defendant was previously convicted of arson 
within ten years of the current offense, give elements 1 and 2 only. The court must 
also give either CALCRIM No. 3100, Prior Conviction: Nonbifurcated Trial, or 
CALCRIM No. 3101, Prior Conviction: Bifurcated Trial, unless the defendant has 
stipulated to the truth of the prior conviction. 
 
The definitions of “deliberation” and “premeditation” and the bracketed paragraph 
that begins with “The length of time” are derived from the first degree murder 
instruction because no recorded case construes their meaning in the context of 
Penal Code section 451.5. (See CALCRIM No. 521, Murder: Degrees.) 
 
Give the bracketed definitions of inhabited dwelling or structure if relevant. 
 
If there is an issue as to whether the fire caused the property damage, give 
CALCRIM No. 240, Causation. 
 

AUTHORITY 
 
• Enhancement.Pen. Code, § 451.5. 

• Inhabitation Defined.Pen. Code, § 459. 

• House Not Inhabited Means Former Residents Not ReturningPeople v. 
Cardona (1983) 142 Cal.App.3d 481, 483 [191 Cal.Rptr. 109]. 

 
LESSER INCLUDED OFFENSES 

 
Arson under section 451 is not a lesser included offense of aggravated arson. 
(People v. Shiga (2019) 34 Cal.App.5th 466, 483 [246 Cal.Rptr.3d 198].) 
 

RELATED ISSUES 
 
See the Related Issues section to CALCRIM No. 1515, Arson. 
 

SECONDARY SOURCES 
 
2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 268-273. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
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Arson 
 

1501. Arson: Great Bodily Injury (Pen. Code, § 451) 
  

The defendant is charged [in Count __] with arson that caused great bodily 
injury [in violation of Penal Code section 451]. 
  
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/forest land/property); 

 
2. (He/She) acted willfully and maliciously; 

 
AND 
 
3. The fire caused great bodily injury to another person.  
 

To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.   
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
Great bodily injury means significant or substantial physical injury. It is an 
injury that is greater than minor or moderate harm. 
 
[A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent).] 
 
[Forest land means brush-covered land, cut-over land, forest, grasslands, or 
woods.] 
 
[Property means personal property or land other than forest land.] 
 
[A person does not commit arson if the only thing burned is his or her own 
personal property, unless he or she acts with the intent to defraud, or the fire 
also injures someone else or someone else’s structure, forest land, or 
property.]
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New January 2006; Revised February 2013, March 2020 
 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
Related Instructions 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451. 

• Great Bodily InjuryPen. Code, § 12022.7(f). 

• Structure, Forest Land, and Maliciously DefinedPen. Code, § 450. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
 
 

LESSER INCLUDED OFFENSES 
 
• ArsonPen. Code, § 451. 

• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
RELATED ISSUES 

 
See the Related Issues section under CALCRIM No. 1515, Arson. 
 
Dual Convictions Prohibited 
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A single act of arson cannot result in convictions under different subdivisions of 
Penal Code section 451. (People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 
Cal.Rptr.3d 198].) 
 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 268-276. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.47[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
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Arson 
 

1502. Arson: Inhabited Structure or Property (Pen. Code, § 451(b)) 
  

The defendant is charged [in Count __] with arson that burned an (inhabited 
structure /[or] inhabited property) [in violation of Penal Code section 451(b)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/[or] property); 

 
2. (He/She) acted willfully and maliciously; 

 
AND 
 
3. The fire burned an (inhabited structure /[or] inhabited property). 

 
To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.   
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent.)  
 
A (structure /[or] property) is inhabited if someone uses it as a dwelling, 
whether or not someone is inside at the time of the fire. An (inhabited 
structure /[or] inhabited property) does not include the land on which it is 
located. 
 
 
[Property means personal property or land other than forest land.] 
 
             
New January 2006; Revised February 2013, August 2016, March 2017, September 
2019, March 2020 
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BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime.  
 
Related Instructions 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451(b). 

• Inhabited DefinedPen. Code, § 450; People v. Jones (1988) 199 Cal.App.3d 
543 [245 Cal.Rptr. 85]. 

• Inhabitant Must Be Alive at Time of ArsonPeople v. Vang (2016) 1 
Cal.App.5th 377, 382-387 [204 Cal.Rptr.3d 455].  

• Structure and Maliciously DefinedPen. Code, § 450. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
LESSER INCLUDED OFFENSES 

 
• ArsonPen. Code, § 451. 

• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
RELATED ISSUES 

 
Inhabited Apartment 
Defendant’s conviction for arson of an inhabited structure was proper where he set 
fire to his estranged wife’s apartment several days after she had vacated it. 
Although his wife’s apartment was not occupied, it was in a large apartment 
building where many people lived; it was, therefore, occupied for purposes of the 
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arson statute. (People v. Green (1983) 146 Cal.App.3d 369, 378–379 [194 
Cal.Rptr. 128].) 
 
Dual Convictions Prohibited 
A single act of arson cannot result in convictions under different subdivisions of 
Penal Code section 451. (People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 
Cal.Rptr.3d 198].) 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 268-276. 
 
5 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 91, 
Sentencing, § 91.47[1] (Matthew Bender). 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 
 
1503–1514. Reserved for Future Use 
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Arson 
1515. Arson (Pen. Code, § 451(c-d)) 

  

The defendant is charged [in Count __] with arson [in violation of Penal Code 
section 451(c/d)]. 
 
To prove that the defendant is guilty of this crime, the People must prove 
that: 
 

1. The defendant set fire to or burned [or (counseled[,]/ [or] helped[,]/ 
[or] caused) the burning of] (a structure/forest land/property); 

 
 AND 
 

 2. (He/She) acted willfully and maliciously. 
 
To set fire to or burn means to damage or destroy with fire either all or part of 
something, no matter how small the part. 
 
Someone commits an act willfully when he or she does it willingly or on 
purpose.  
 
Someone acts maliciously when he or she intentionally does a wrongful act or 
when he or she acts with the unlawful intent to defraud, annoy, or injure 
someone else. 
 
[A structure is any (building/bridge/tunnel/power plant/commercial or public 
tent).] 
 
[Forest land means brush-covered land, cut-over land, forest, grasslands, or 
woods.] 
 
[Property means personal property or land other than forest land.] 
 
[A person does not commit arson if the only thing burned is his or her own 
personal property, unless he or she acts with the intent to defraud, or the fire 
also injures someone else or someone else’s structure, forest land, or 
property.] 
  
New January 2006; Revised February 2013, August 2016, March 2020 

BENCH NOTES 
 

Instructional Duty 
The court has a sua sponte duty to give an instruction defining the elements of the 
crime. 
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Related Instructions 
If it is also alleged that the fire caused great bodily injury or burned an inhabited 
structure or property, see CALCRIM No. 1501, Arson: Great Bodily Injury and 
CALCRIM No. 1502, Arson: Inhabited Structure. 
 
If attempted arson is charged, do not instruct generally on attempts but give 
CALCRIM No. 1520, Attempted Arson. (Pen. Code, § 455.) 
  

AUTHORITY 
 
• ElementsPen. Code, § 451(c-d). 

• Structure, Forest Land, and Maliciously DefinedPen. Code, § 450; see 
People v. Labaer (2001) 88 Cal.App.4th 289, 293–294 [105 Cal.Rptr.2d 629] 
[“structure” does not require finished or completed building]. 

• General Intent CrimePeople v. Atkins (2001) 25 Cal.4th 76, 83–84, 86 [104 
Cal.Rptr.2d 738, 18 P.3d 660] [evidence of voluntary intoxication not 
admissible to negate mental state]. 

• Property DefinedIn re L.T. (2002) 103 Cal.App.4th 262, 264–265 [126 
Cal.Rptr.2d 778]. 

• To Burn DefinedPeople v. Haggerty (1873) 46 Cal. 354, 355; In re Jesse L. 
(1990) 221 Cal.App.3d 161, 166–167 [270 Cal.Rptr. 389]. 

 
 
 
 

LESSER INCLUDED OFFENSES 
 
• Attempted ArsonPen. Code, § 455. 

• Unlawfully Causing a FirePeople v. Hooper (1986) 181 Cal.App.3d 1174, 
1182 [226 Cal.Rptr. 810], disapproved of in People v. Barton (1995) 12 
Cal.4th 186 [47 Cal.Rptr.2d 569, 906 P.2d 531] on its holding that failure to 
instruct on this crime as a lesser included offense of arson was invited error 
because defense counsel objected to such instruction; People v. Schwartz 
(1992) 2 Cal.App.4th 1319, 1324 [3 Cal.Rptr.2d 816]. 

 
RELATED ISSUES 

 
Fixtures 
Fire damage to fixtures within a building may satisfy the burning requirement if 
the fixtures are an integral part of the structure. (In re Jesse L. (1990) 221 
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Cal.App.3d 161, 167–168 [270 Cal.Rptr. 389]; People v. Lee (1994) 24 
Cal.App.4th 1773, 1778 [30 Cal.Rptr.2d 224] [whether wall-to-wall carpeting is a 
fixture is question of fact for jury].) 
 
Property: Clothing 
Arson includes burning a victim’s clothing. (People v. Reese (1986) 182 
Cal.App.3d 737, 739–740 [227 Cal.Rptr. 526].) 
 
Property: Trash 
Burning trash that does not belong to the defendant is arson. There is no 
requirement for arson that the property belong to anyone. (In re L.T. (2002) 103 
Cal.App.4th 262, 264 [126 Cal.Rptr.2d 778].) 
 
Dual Convictions Prohibited 
A single act of arson cannot result in convictions under different subdivisions of 
Penal Code section 451. (People v. Shiga (2019) 34 Cal.App.5th 466, 475 [246 
Cal.Rptr.3d 198].) 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property, §§ 268-276. 
 
6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.11 (Matthew Bender). 
 
 
 
1516–1519. Reserved for Future Use 
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Theft and Extortion 
 
1801. Grand and Petty Theft (Pen. Code, §§ 486, 487–488, 490.2, 491) 

  

If you conclude that the defendant committed a theft, you must decide 
whether the crime was grand theft or petty theft. 
 
[The defendant committed petty theft if (he/she) stole property [or services] 
worth $950 or less.] 
 
[The defendant committed grand theft if the value of the property [or 
services] is more than $950.] 
 
[Theft of property from the person is grand theft if the value of the property 
is more than $950. Theft is from the person if the property taken was in the 
clothing of, on the body of, or in a container held or carried by, that person.] 
 
[Theft of (an automobile/ a firearm/a horse/__________<insert other item 
listed in statute>) is grand theft if the value of the property is more than $950.] 
 
[Theft of a firearm is grand theft.] 
 
[Theft of (fruit/nuts/__________<insert other item listed in statute>) worth 
more than $950 is grand theft.] 
 
[Theft of (fish/shellfish/aquacultural products/__________<insert other item 
listed in statute>) worth more than $950 is grand theft if (it/they) (is/are) taken 
from a (commercial fishery/research operation).] 
 
[The value of _______________ <insert relevant item enumerated in Pen. Code, 
§ 487(b)(1)(B)>may be established by evidence proving that on the day of the 
theft, the same items of the same variety and weight as those stolen had a 
wholesale value of more than $950.] 
 
[The value of (property/services) is the fair (market value of the 
property/market wage for the services performed).]  
 
<Fair Market Value—Generally> 
[Fair market value is the highest price the property would reasonably have 
been sold for in the open market at the time of, and in the general location of, 
the theft.] 
 
<Fair Market Value—Urgent Sale> 



Copyright Judicial Council of California  

[Fair market value is the price a reasonable buyer and seller would agree on if 
the buyer wanted to buy the property and the seller wanted to sell it, but 
neither was under an urgent need to buy or sell.] 
 
 
The People have the burden of proving beyond a reasonable doubt that the 
theft was grand theft rather than a lesser crime. If the People have not met 
this burden, you must find the defendant not guilty of grand theft. 
  
New January 2006; Revised February 2012, August 2015, March 2020 
 

BENCH NOTES 
 
Instructional Duty 
The court has a sua sponte duty to give an instruction if grand theft has been 
charged.   
When the People allege the defendant has a prior conviction for an offense listed 
in Penal Code section 667(e)(2)(C)(iv) or for an offense requiring registration 
pursuant to subdivision (c) of section 290, give CALCRIM No. 3100, Prior 
Conviction:  Nonbifurcated Trial or CALCRIM No. 3101, Prior Conviction:  
Bifurcated Trial.   
 
If the evidence raises an issue that the value of the property may be inflated or 
deflated because of some urgency on the part of either the buyer or seller, the 
second bracketed paragraph on fair market value should be given. 
 

AUTHORITY 
 

• Determination of Grand vs. Petty TheftPen. Code, §§ 486, 487–488, 490.2, 
491. 

• Value/Nature of Property/Theft from the Person Pen. Code, §§ 487(b)-(d), 
487a.  

• Theft of a firearm is grand theftPen. Code, §§ 487(d)(2), 490.2(c) 
 

 
RELATED ISSUES 

 
Proposition 47 (Penal Code Section 490.2)   
After the passage of Proposition 47 in 2014, theft is defined in Penal Code section 
487 as a misdemeanor unless the value of the property taken exceeds $950.  Pen. 
Code, § 490.2.  This represents a change from the way grand theft was defined 
under Penal Code section 487(b)-(d) before the enactment of Proposition 47. In 
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2016, Proposition 63 added subdivision (c) to Pen. Code, § 490.2 (excepting theft 
of a firearm).  
 
Taking From the Person  
To constitute a taking from the person, the property must, in some way, be 
physically attached to the person. (People v. Williams (1992) 9 Cal.App.4th 1465, 
1472 [12 Cal.Rptr.2d 243].) Applying this rule, the court in Williams held that a 
purse taken from the passenger seat next to the driver was not a taking from the 
person. (Ibid. [see generally for court’s discussion of origins of this rule].) 
Williams was distinguished by the court in People v. Huggins (1997) 51 
Cal.App.4th 1654, 1656–1657 [60 Cal.Rptr.2d 177], where evidence that the 
defendant took a purse placed on the floor next to and touching the victim’s foot 
was held sufficient to establish a taking from the person. The victim intentionally 
placed her foot next to her purse, physically touching it and thereby maintaining 
dominion and control over it. 
 
Theft of Fish, Shellfish, or Aquacultural Products 
Fish taken from public waters are not “property of another” within the meaning of 
Penal Code section 484 and 487; only the Fish and Game Code applies to such 
takings. (People v. Brady (1991) 234 Cal.App.3d 954, 959, 961–962 [286 
Cal.Rptr. 19]; see, e.g., Fish & Game Code, § 12006.6 [unlawful taking of 
abalone].)  
 
Value of Written Instrument 
If the thing stolen is evidence of a debt or some other written instrument, its value 
is (1) the amount due or secured that is unpaid, or that might be collected in any 
contingency, (2) the value of the property, title to which is shown in the 
instrument, or (3) or the sum that might be recovered in the instrument’s absence. 
(Pen. Code, § 492; see Buck v. Superior Court (1966) 245 Cal.App.2d 431, 438 
[54 Cal.Rptr. 282] [trust deed securing debt]; People v. Frankfort (1952) 114 
Cal.App.2d 680, 703 [251 P.2d 401] [promissory notes and contracts securing 
debt]; People v. Quiel (1945) 68 Cal.App.2d 674, 678 [157 P.2d 446] [unpaid 
bank checks]; see also Pen. Code, §§ 493 [value of stolen passage tickets], 494 
[completed written instrument need not be issued or delivered].) If evidence of a 
debt or right of action is embezzled, its value is the sum due on or secured by the 
instrument. (Pen. Code, § 514.) Section 492 only applies if the written instrument 
has value and is taken from a victim. (See People v. Sanders (1998) 67 
Cal.App.4th 1403, 1414, fn. 16 [79 Cal.Rptr.2d 806].) 
 

SECONDARY SOURCES 
 

2 Witkin & Epstein, California Criminal Law (4th ed. 2012) Crimes Against 
Property §§ 4, 8. 
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6 Millman, Sevilla & Tarlow, California Criminal Defense Practice, Ch. 143, 
Crimes Against Property, § 143.01 (Matthew Bender). 
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